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IN THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA 

- Alexandria Division - 
 

 
 

 

IN RE: XE (BLACKWATER)  
ALIEN TORT CLAIMS ACT 
LITIGATION 

 

Case No. 1:09-cv-615 

Case No. 1:09-cv-616 

Case No. 1:09-cv-617 

Case No. 1:09-cv-618  

Case No. 1:09-cv-645  

 

(consolidated for pretrial purposes) (TSE/IDD)   

 

 

PLAINTIFFS’ SUPPLEMENTAL MEMORANDUM AND IRAQI LEGAL OPINIONS 
REGARDING THE LACK OF AN ALTERNATIVE FORUM IN IRAQ 

 
 

During the August 28, 2009, hearing, the Court asked the parties for supplemental 

briefing on whether the Iraqi courts exist as an alternative forum.  Plaintiffs hereby submit the 

Declaration of Dr. Sabah Al Bawiis.  Dr. Sabah Al Bawiis serves as the head of the legal and 

constitutional studies department, which is a governmental unit formed from the Iraqi council of 

ministers, the Iraqi parliament, and the Iraqi ministry of interior.  Dr. Sabah Al Bawiis serves as 

a member of the team responsible for reviewing and amending Iraqi law governing the foreign 

security firms operating in Iraq.   

Dr. Sabah Al Bawiis explains in his opinion (attached as Exhibit A) that the Iraqi courts 

are not able to exercise jurisdiction over American contractors.   The Iraqi courts interpret the 
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Coalition Authority Order No. 17 as remaining in force and effect for private foreign security 

companies operating in Iraq.  Dr. Sabah Al Bawiis explains that only the United States has the 

power to waive the immunity in its role as the “sending party.”   

Dr. Sabah Al Bawii’s department has drafted legislation that is intended to remedy the 

Iraqi courts lack of jurisdiction over foreign security firms.  That draft legislation is attached as 

Exhibit B.  This draft legislation has not yet been submitted to the Iraqi parliament.   Thus, at 

present, as explained by Dr. Sabah Al Bawiis, Iraqi courts remain closed to lawsuits such as the 

instant one.  In sum, Plaintiffs respectfully submit that Iraq does not exist as an alternative 

forum, which prevents dismissal based on the forum non conveniens doctrine.1    

Plaintiffs also respectfully submit courtesy copies of two authorities relevant to the 

determination of the Plaintiffs’ claims asserted under the Alien Tort Statute:  (1) the United 

States’ Statement of Interest in Kadic v. Karadzic, 70 F.3d 232 (2d Cir. 1995) (attached as 

Exhibit C), and (2) Trial of Bruno Tesch and Two Others (“Zyklon B”), in 1 Law Reports of 

Trials of War Criminals 93-103 (1947) (attached as Exhibit D).   The Statement of Interest is 

helpful in further illuminating the Court of Appeals’ reasoning in Kadic v. Karadzic.  The Tesch 

case was cited by counsel during the hearing as factually analogous to the present action.   

 

_________/s/__________________ 

Susan L. Burke (VA Bar #27769) 
William F. Gould (VA Bar #67002) 
Counsel for Plaintiffs 
BURKE O’NEIL LLC 
1000 Potomac Street, Suite 150 

                                                            
1  Defendants admitted and agreed in their briefing and during the August 28, 2009, hearing that 
that Iraq does not exist as an alternative forum.    See Defendants’ Mot. to Dismiss at 32-33; see 
Transcript at 68-69.  
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Washington, DC 20007 
202.445.1409 
Fax 202.232.5514 
sburke@burkeoneil.com 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on the 4th day of September, 2009, I caused a copy of Plaintiffs’  
Supplemental Memorandum And Iraqi Legal Opinions Regarding The Lack Of An Alternative 
Forum In Iraq to be emailed to the following:  
 
Peter H. White (Va. No. 32310) 
Mayer Brown LLP 
1909 K Street, N.W. 
Washington, DC 20006-1101 
Telephone: (202) 263-3000 
Facsimile: (202) 263-3300 
Counsel for Defendants 

 
R. JOSEPH SHER 
Assistant U.S. Attorney 
2100 Jamieson Avenue 
Alexandria, Virginia 22314 
Telephone: (703) 299-3747 
Facsimile: (703) 299-3983 
joe.sher@usdoj.gov 
Counsel for the United States  

 

 
 
 
____/s/ Susan L. Burke_________ 
Susan L. Burke (VA Bar #27769) 
Counsel for Plaintiffs  
BURKE O’NEIL LLC 
1000 Potomac Street, Suite 150 
Washington, DC 20007 
202.445.1409 
Fax 202.232.5514 
sburke@burkeoneil.com 
 

 

mailto:joe.sher@usdoj.gov
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Exhibit A 



 
Q / Do the Iraqi courts hear litigations brought up against private foreign 
security companies operating in Iraq? 
 
Iraqi courts don’t examine litigations brought up against private foreign 
security companies operating in Iraq, as these companies are not subject 
to the Iraqi judiciary, pursuant to the provisions of the Coalition 
Authority’s Order No. 17, issued on June 27, 2004, in particular its fifth 
section which points out to the relinquishment of immunity and 
jurisdiction. Paragraph “1” of said section implies that immunity is not 
established to the persons it pertains to, which means that it pertains to 
the multinational forces, the Provisional Coalition Authority, the cadre of 
the foreign liaison delegation, the international consultants and 
contracting parties, in the capacity they enjoy in accordance with the 
decisions of the international Security Council. 
 
As long as the fifth section guarantees the manner for relinquishing the 
immunity by the contracting parties mentioned in its third paragraph, this 
is a categorical proof that the basis is that the contractors are immune 
against the Iraq jurisdiction unless they relinquish this immunity and 
therefore become subject to the Iraqi judiciary. The third paragraph 
implies that the relinquishment of immunity by the contractors is done by 
a request turned over to the sending country to relinquish the immunity in 
a matter related to a specific disposition for which the relinquishment of 
the immunity is required, and that the relinquishment be explicit and in 
writing. As long as the case is under study and the sending country did 
not request the relinquishment of immunity, the case is beyond the 
framework of the Iraqi jurisdiction and remains within the jurisdiction of 
the countries to which the suspects belong. 
 
 

/signed/ 
Dr. Sabah Juma’a Al Bawi 
Head of the Legal Studies 
and Constitutional Drafting Department 
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IN THE NAME OF ALLAH, MOST GRACIOUS, MOST MERCIFUL 

 
/Official emblem/ 

         214 
 
/Arabic, Kurdish and English read:/ 
REPUBLIC OF IRAQ 
General Secretariat for the Council of Ministers 
 
 
      /Illegible official oval seal/ 
      346 
      2/21/2008 
 
 

 
DRAFT LAW TO SUBJECT 

 

THE NON-IRAQI SECURITY COMPANIES 

 

TO THE PROVISIONS 

 

OF THE IRAQI LAW 

 
 
 
/Handwriting reads:/ 
To the office 
To distribute it to 
Messrs. members of the Security Committee, 
so they would record fast their remarks 
/signed/ 
2/24  



IN THE NAME OF GOD, THE ALMIGHTY 
 
/Arabic and English read:/ 
Republic of Iraq 
Ministers Council 
Ministry of State for Council 
of Representatives Affairs 
Office of the Minister 
 
    /Rectangular seal reads:/ 
    Iraqi Parliament 
    No.: MR/166 
    Date: 2/14/2008 
    Speaker Office’s Incoming 
 
 
        No.: 4K/160/518 
        Date: 2/11/2008 
 
To His Excellency the Speaker of the Parliament, 
 
Re.: Draft of a (Law to Apply the Iraqi Law to the Private Security 

Companies) and the (Law of Private Security Companies) 
 
     /Oval seal reads:/ 
     Republic of Iraq 
     Ministers Council 
     Ministry of State for Council of 
     Representatives Affairs 
     Outgoing 
Excellency, 
 
In reference to the letter of the General Secretariat for the Council of Ministers No. 
Sh.Z. 10/1/31/2703, dated 2/6/2008, we turn over to your honorable council, a copy of 
two draft laws (Law to Apply the Iraqi Law to the Private Security Companies) and 
the (Law of Private Security Companies), proposed by the Council of Ministers 
during its regular seventh meeting held on 2/5/2008. 
 
Kindly submit the two draft laws to the Parliament to enact them in accordance 
with the stipulation of Article (61/First) of the Constitution, and notify us of the 
date of their submission to enable the government to express its opinion. 
 

Please accept our consideration, 
 
Attachments: 
All fundamentals 
 
       /signed/ 
     Dr. Safa’ Eldine Mohamed Al-Safi 
    Minister of State for Council of Representatives Affairs 



    /Handwriting reads:/ 
    1) To the Security and Defense Committee 
    2) /ill./ 
 
Copy to: 
- To His Excellency the First Deputy of the Speaker of the Parliament… Kindly be 

informed and accept our consideration. 
- To His Excellency the Second Deputy of the Speaker of the Parliament… Kindly 

be informed and accept our consideration. 
-  To the General Secretariat for the Council of Ministers… In reference to your 

above letter, kindly be informed and accept our consideration. 
- To the Directorate for the Follow-up of Committees Affairs… For follow-up. 
 
 
    /Oval seal reads:/ 
    Council of Ministers 
    Dr. Safa’ Eldine Mohamed Al-Safi 
    Minister of State for Council of Representatives Affairs 
 
Ali 2/10/08 
 

/Handwriting reads:/ 
346.02 

 



IN THE NAME OF ALLAH, MOST GRACIOUS, MOST MERCIFUL 

 
/Official emblem/ 

         
 
/Arabic, Kurdish and English read:/ 
REPUBLIC OF IRAQ 
General Secretariat for the Council of Ministers 
 
 
No. Sh.Z. 10/1/31/2703 
Date: 2/6/2008 
 

/Rectangular seal reads:/ 
Republic of Iraq 

Ministers Council 
Ministry of State for Council of 

Representatives Affairs 
Incoming 

No.: 4K/160/582 
Date: 2/7/2008 

  
 

Office of the Minister of State for Council of Representatives Affairs 
Re.: Draft of a (Law to Apply the Iraqi Law to the Private Security 

Companies) and the (Law of Private Security Companies) 
 
 In reference to our letter No. Sh. Z./10/1/11/18230, dated 11/5/2007 (herewith 
attached), we turn over to you, the two draft laws (Law to Apply the Iraqi Law to the 
Private Security Companies) and the (Law of Private Security Companies), examined 
by the State Council in accordance with its letter No. 54, dated 1/15/2008, which the 
Council of Ministers proposed their enactment during its seventh regular meeting, 
held on 2/5/2008, pursuant to the provisions of Articles (60/First paragraph) and 
(80/Second paragraph) of the Constitution. 
 

Kindly submit the said two draft laws to the honorable Iraqi Parliament to do 
what it deems necessary in accordance with the provisions of Article (61/First 
paragraph) of the Constitution and notify us of the measures you will take… 

Please accept our consideration. 
 
• Attachments: - 

- Voting Form 
- Attendance Sheet 
- All fundamentals 

/signed/ 
Ali Mohsen Ismail 
Acting General Secretary of the Council of Ministers 
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In the Name of the People 
Presidency Council 
 
 Pursuant to what the Parliament acknowledged and what the Presidency 
Council approved and in accordance with the provisions of the (First) Item of Article 
(61) and the (Third) Item of Article (73) of the Constitution, the following law was 
issued: 
 

No. (      ) for the year 2008 
Law 

to Apply the Iraqi Law to the Private Security Companies 
 
Article – 1 – First – A –    The Iraqi law applies to the private security companies, 

their employees and contractors, operating in Iraq. 
                                 B– The private security company means the Iraqi company or 

branch of the foreign company carrying out a work 
consisting of providing security protection services to 
whoever requests them from the natural and juristic 
persons. 

Second – The memo of the (dissolved) Temporary Coalition 
Authority No. (17) for the year 2004 (requirements to 
register private security companies) applies to the private 
security companies operating in the Republic of Iraq. 

Third – The regulation No. (5) for the year 1989, of the branches, 
and offices of foreign companies and economic institutions, 
applies to the foreign security branches operating in Iraq in 
a way that does not contradict the provisions of this law. 

     
Article – 2 – First – A –    The order of the (dissolved) Temporary Coalition Authority 

No. (17) for the year 2003 (Status of the Coalition and the 
foreign liaison delegations, their employees and contractors 
working with them) does not apply to the private security 
companies, their employees and contracting parties. 

 B–    Section (2) (Relations with the judicial authorities) of 
Memo No.(3) for the year 2003 (Penal measures) of the 
(dissolved) Temporary Coalition Authority does not apply 
to the private security companies, their employees and 
contracting parties. 

 
(1-2) 
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Exhibit C 

























Exhibit D 
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